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ABSTRACT

The present thesis is based on the concept ofralifenocide which will be illustrated through a
literature review. The idea behind cultural genedglthat the concept of genocide as it is widely
understood and preserved in the 1948 Genocide @toweis insufficient. This is based on the
conventions reliance on mass deaths as the exelusterion for defining genocide. It is argued
that the destruction of a people is also, if notergeverely achievable through the destruction of
a peoples’ culture — the foundation of each indieaits identity. It is argued that cultural
genocide in post-colonial times is often executgarest indigenous populations. With respect to
the situation of the Aboriginal peoples in Austalhis paper will enhance the concept further,
asking the question what role severe, long-termidespread environmental damage (‘ecocide’)
plays in relation to the cultural decline of indigels peoples, and which impact expansionist
economic policies have. To further an understandirecocide the origin of the term and its
development in international law will be examin®¢e will look at the connection Aboriginal
peoples share with their traditional land, andhé tlestruction of the territory is a matter of a
‘cultural ecocide’ as the land constitutes founolaténd soul of many Aboriginal societies. It

will be concluded that extreme and copious extoacitnethods combined with a ruthless pursuit
of economic growth and backed by all-allowing dotiedegislation create a space that allows
for the destruction of traditional lands, and etyutile destruction of a holistic social system
based on it. For those many Aboriginal groups wiilbshare this connection with their land, it
could be said that this situation is indeed base@waltural ecocide’.



[. INTRODUCTION

Studies over the last decades show how misconcéieeidea of genocide is in the general
understanding of the term. This is based on ieymational criminalisation in 1948 that
generally requires the existence of mass murdeariact or situation to be identified as
genocide. Slowly, this concept is changing as nsmmplars have unfolded the original meaning
of genocide, which was understood to be committedeacultural and/or physical level by the
term’s inventor, Raphael Lemkin. For him differemtans can achieve the crime of genocide.

The concept of ‘cultural genocide’ has been usequently to describe the situation of
indigenous people, who, due to assimilation pdicig the government of their respective
nation-state suffer from the loss of their cultarel belonging. The theoretical understanding of
‘cultural genocide’ will be reviewed in Chapter II.

We will then turn towards another concept callezbt@de’, which describes the crime of
widespread, long-term or severe damage causee toatiaral environment. The emergence of
this idea will be illustrated in Chapter lll. Thggper argues that the conceptions of ecocide and
genocide are closely linked and that the act obgele can often also be an act of ecocide, when
the impact of environmental destruction severelgas$ the health and wellbeing of a people.
We will call this ‘cultural ecocide’.

Chapter IV will then turn to our case study of Aasi,, and will outline the legal and policy

frameworks currently in place, that, it can be adjuoo easily allow for ‘cultural ecocide’ to
occur. A special emphasis is placed on the struggland rights and for the maintaining of

their culture of Aboriginal and Torres Strait Istlem peoples (ATSIP).

In Chapter V an analysis is made to establishlttical ecocide is committed in Australia. This
will be analysed based on the relationship of Adfiodl Australians to their traditional lands, and
the legal options that are being presented tosttraaive industries to mine culturally
significant territory.

Based on the preceding analysis the paper willloodecthat ‘cultural ecocide’ is and has been
committed in Australia, and that the crime seemsetdacilitated and aggravated through the
recent emergence of destructive extraction metrzaded extreme energy methods.
Recommendations will be given to counteract thisettgpment.

It should be noted from the outset that there aarynindigenous groups and individuals in
Australia who have thoroughly embraced the Westahure and lifestyle, and who don’t wish
to live according to traditional practices and b attribute the same value to the maintenance
and reclamation of indigenous peoples’ land. Thiggp will concentrate on those Aboriginal
Australians who do live or strive to live accorditogtradition, whose identity until this day is
deeply connected with their traditional lands, &g are culturally connected to the ecosystem
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that surrounds them, and that gives their life nmeaand their social life structure. However,
this does not imply that the indigenous people déacde not to live, dress or act according to
their tradition are in any way ‘less’ indigenous.



II. CULTURAL GENOCIDE: A THEORETICAL FRAMEWORK

A. Literature Review

The concept of cultural genocide lies the foundatar the forthcoming analysis of
‘cultural ecocide’, as it recognises the significarculture has for the survival of a collective,
and acknowledges that the destruction of a peapienot only occur through violent physical
means, but that destruction on the cultural leael cause the death of a group on another — one
might say more profound level. The culture is thleriic and soul of a nation. Environmental
destruction, as | argue, can impact on both lewasld,thus cause the cultural and/or physical
destruction of a people, which is why it is necegsa understand how it relates to cultural
genocide.

Raphael Lemkin, who coined the term ‘genocide‘944, has introduced genocide as
an act that can be accomplished on two interdepeeleels, the physical and the cultural
sphere (Lemkin 1944). In ‘Axis Rule in Occupied &pe’ (1944) Lemkin describes the two
phases of genocide. One phase is the “destructittremational pattern of the oppressed
group[,] the other, the imposition of the natiopattern of the oppressor”. The imposition can
take place in different ways. It “may be made upgmnoppressed population which is allowed to
remain” — this signifies cultural genocide and ésta slow social death for the oppressed nation.
The imposition of the national pattern of the ogg® may also be made “upon the territory
alone, after removal of the population and the wizlation of the area by the oppressor’'s own
nationals” — here Lemkin refers to the physicaliaitation of the people, or its eviction or
resettlement. Naturally, in real life it will oftdye impossible to make a clear distinction between
the ways of which the imposition takes place. Bgges might occur by themselves, or — as
culture and physical existence of a group are diggendent — in a mixed form. It could be
argued that many state governments today imposesti@nal pattern of the settler society on
the often marginalised indigenous peoples with@irtetate boundaries. This can be assumed,
because paternalistic and racist patterns of thidumye often survived in post-colonial nation-
states that are unable to accept several stromgresil(or nations) in one state. Under the surface
the dichotomy of a settler-savage relationshigillspgesent in current Western societies, which
additionally impacts negatively on the developnefran equal and non-discriminatory contact.

It seems that parts of this pattern of thought dat@ Australia’s current policy-making. This

will be discussed in depth in Chapter IV.A. Natibpalitical decisions become increasingly
bound by international standards demanded and@addyy the United Nations. It could be said,
with the Declaration on the Rights of Indigenousgtes (‘the Declaration’) in force and
corporate social responsibility gaining more anderimportance, that especially developed
countries would not pursue a violent approach agdireir indigenous populations if they were

to be in their way of e.g. economic exploitatioheTpossible repercussions — international
criticism, military intervention, loss of reputatiploss of trade agreements, etc. — pose a risk too
great.



Lemkin describes cultural genocide as follows:thi culture of a group is violently
undermined, the groups itself disintegrates anchégmbers must either become absorbed in
other cultures which is a wasteful and painful psscor succumb to personal disorganization
and, perhaps, physical destruction.” (Moses 20@8With reference to the genocide in
Tasmania he describes the cultural destructidrittf the will to live destroyed, the natives
succumbed rapidly to disease and vice and witli@wadecades the entire race was wiped out.
The blame for this destruction of a race lies andfuelty and lack of understanding of human
beings, on the cruelty of the selfish, graspingesstand convicts who attacked and aroused the
spirit of revenge of the originally peaceable nagivand on the lack of understanding of the men
who in the end strove to protect them and make t@miorm to the standard of an alien
civilization, and killed them with misguided kinds®” (Lemkin and Curthoys 2005: 179) This
guote relates to some aspects that can still bedfoucontemporary Australia. It could be
argued that Aboriginal people are equally requiceddopt the system of the settler society to
function economically or socially. Driven into waté dependency indigenous Australians often
don’t have much choice but to assimilate and adoptepts of nature, cultural values and social
norms that are very alien to them. The settleretpceems to show no interest in an
understanding of the indigenous world views, oemibnally discounts them as negligible based
on feelings of superiority and paternalism — tigatges of colonialism. This will be further
analysed in Chapter V.

In 1987 Barta analyses genocide in a colonial caratedclaims that the whole idea
behind colonization is in its entirety at odds witlintaining the traditional life style for most
indigenous peoples, as colonisation is orientatethe acquisition of land, its cultivation, and
the exploitation of resources (Barta 1987: 239k Tdlationship between settler and indigenous
societies he calls a “relation of genocide”. Hensgéo acknowledging a level of cultural
genocide as part of colonisation when he stiditeis[a] greater part [of the dramatic decline of
the Aboriginal population], too easily underestiethtwas played by demoralization and
despair.” (Barta 2008: 116). The interdependend¢yden physical and cultural genocide
becomes visible here. It can be imagined how tlysipal extermination due to colonialisation,
that has taken place from the™@ntury onwards, was accompanied and interrelsitbothe
destruction at a social level. Genocide undermimgigenous social life by destroying the
cultural basis their identity is based on. Bartaggon to explain that “[w]ith many of their
women bearing mixed-race children to white men falaek birthrate dramatically in decline,
their social structure destroyed, and their traddi culture impossible to maintain, many
Aborigines could hardly envisage a future in sudataclysmic world.” (Ibid.)



In his 2007 article ‘What do genocides kill?’ Polnfatther develops Lemkin’s
notion of the genos and introduces the term ‘sdigafation™, which describes the collective
object, but emphasizes the constantly changing@atithe collective’s culture. Through
cultural genocide the social figuration is harshkgrrupted in a way that hinders its cultural
reproduction, which can lead to the fact that intgatr cultural aspects — which define that
particular nation — will be lost for future genaoats (Powell 2007: 538). Moreover, Powell
analyses Lemkin’s understanding of genocide antesiri{P]hysical genocide and cultural
genocide were not two distinct phenomena in Lenskmind, but [...] genocide was one process
that could be accomplished through a variety ofmaégPowell 2007: 534-535)

In 2010 Short links the concept of cultural genedid the present day treatment of
Aboriginal Australians. Drawing on Powell and Lemk&hort also argues that cultural genocide
is a very different process than naturally occyygnltural change, as genocide is forced upon a
group, and cultural development is gradual andhaftetually beneficial (2010: 49-53).

As aforementioned, indigenous groups are ofterefibto become part of a system
they oppose, and are also compelled to use theiditigy legal, and economic means and tools of
the oppressor nation to fight their fight for rendgpn or self-determination. This undermines
their claims from the very outset, and incorpordlesn and the battle into the system they don't
know how to operate. Short (2010: 54-55) arguesekactly this approach is visible in
Australian policies today.

On the dependence of the individual on a socialcatiral framework, Powell
(2007: 537) refers to Norbert Elias when he arghas“from before our birth we depend on
other human beings for the necessities of life,fandll the possible means by which we could
realize our selves in the world. Our very subjattiis formed out of the practical and taken-for-
granted set of skills, attitudes, understandings/bigh each of us conducts our life, and these
develop only through our relationships with eadieot The essential human condition is not
being, but being with others. And, just as concheteman beings cannot exist independently of
society, society cannot exist independently of cetechuman beings”. This shows why cultural
genocide not only affects the collective but disgrates the individual being itseffowell
(2007: 542) argues thdt]ndividuals form their personal subjectivity thugh relations with
others in a definite social context, and identifma with others is a crucial part of this process.
To violently destroy a collective identity, thes,to violently destroy a crucial part of the
individual self. This fact alone might entitle aaitive identities to legal protection on liberal
terms. Only in relation to a collective self ipdssible for me to be my individual self.”

! Christopher Powell uses this term arguing thareog implies the existence of a social figuarafidre
term is a derivative from “social structure”, a @img used by Norbert Elias in his relational somip.
Powell rejects the use of the word “structure”fet s closely associated with stasis.



Cultural genocide was considered to be includeal @sme in the 1948 Convention
on the Prevention and Punishment of the Crime ofoGiele (‘the Genocide Convention’). This
caused a lot of controversy during the draftingcpss, which is why eventually cultural
genocide was excluded from the draft ConventiomsTihis not internationally criminalised.
Many governments, it can be assumed, feared thatabtions could constitute cases of cultural
genocidé

B. With Intent to Destroy

We established that an act of cultural genocideseaerely infringe on the integrity,
identity and existence of a nation. But does arhate to be intentional to be able to constitute
an act of cultural genocide? Is the element ohing all relevant?

When wording the Genocide Convention an elemeiiteht had been added as a
criterion required to be fulfilled for an act to bensidered genocidal: “genocide means any of
the following acts committedith intent to destrqgyin whole or in part, a national, ethnical,
racial or religious group, as such”. The appropnass and necessity of this conditional element
has been highly contested since the drafting ottmvention. This chapter will list some of the
main argument made. At the end of the drafting @ss@n element of intent and of motive had
been added to the conventibn.

On the process of drafting the Genocide ConveritemKuper writes that “[t]he
inclusion of intent in the definition of genociddroduces a subjective element, which would
often prove difficult to establish. An attempt tdbstitute an objective measure proved
unsuccessful, and in the result ‘intent’ was regd|n...] There still remained the question of
further intent, or of motive, represented by theaghk ‘on grounds of national or racial origin’ etc
[contained in the draft Convention of the Ad Hoo@nittee]. This limited the grounds which
would be necessary to constitute genocide, satleadestruction of a group [e.g.] for profit [...]
could not be charged as genocide”. (1981: 33) €kealt was the substitution of that phrase with
the words ‘as such’ instead of an enumeration ofigds. This, Kuper argues, “introduces an
ambiguity” (Ibid.). Several of the Committee mensbkad voted in favour of the adoption of the
words ‘as such’ because, as Haitian delegate Mmd3enin phrased it, “the author of that
amendment had declared that his object was to geedar all motives instead of giving
restrictive enumeration, as proposed by the Ad Bommittee.” (Sixth Committee of the
General Assembly, A/C.6/SR.77: 133; quoted by Ku@sd1)

2 For an in-depth analysis of the forces at playrduthe drafting process of the Genocide Convergim
Short: 2010.

3 For an analysis on the debate around the drgitiogess of the Genocide Convention, see Leo Kuper's
book ‘Genocide’.



Helen Fein argues, in reference to physical gemg¢itht the destruction of a people
can be a by-product of another aim which is nangrily concerned with the effects it has on the
side. She calls this “developmental genocide” whiehcribes acts “in which the perpetrator
intentionally or unintentionally destroys peoplesoastand in the way of the economic
exploitation of resources”. (Chalk and Jonassol80195) Chalk and Jonassohn are convinced
that the element of intent needs to be includatiendefinition of genocide. However, intent in
their understanding means that genocide has tplbartedor predicted” (Ibid. 26).

For defining an action as genocide, Barta clatims approach should not be based in
legalistic terminology, but on its historic undarstling (Barta 2008: 111) “Intentions were
disguised by perpetrators of atrocities to make sluey were not called to account and they were
disguised — also to escape responsibility — byehaso should have called perpetrators to
account” (lbid. 112). He further acknowledges theevolence and a good will can be the
driving force behind genocide, e.g. Christianigatior the education or civilising of the natives
(Ibid. 117).

Patrick Wolfe (2006: 395-404) and Damien Short (R(1) argue that the
imperative of proving the existence of an offidgigent is especially difficult when it comes to
the cultural genocide of indigenous peoples asehson for their destruction is often rooted in
policies aimed first and foremost at economic grothitough resource exploitation, and affect
indigenous groups only indirectly, if severely. ts death could [...] occur through sporadic
and uncoordinated action or be a by-product ohanmpatible expansionist economic system”
(Ibid.). Thus an intent to destroy is not neceggaiven, and the motive for the destruction of
the people lies primarily in the efforts made oingag control over their land and resources,
which causes the destruction of the people “ala®jsEric Wolf (1976: 53) states the inherent
nature of genocide in colonisation when he saybhe“progress of civilization across the face of
the earth is also a process or primary accumulatibrobbery in the name of reason.”

In reference to the colonial mission of acquisitadiand Barta (2008a: 115)
points out that “intentions and effects were visistbm the outset” and that the violenc®tld
leave no doubt in black or white minds as to the & those who resisted the ‘inevitable’ course
of events [...]. (Barta 1987: 248) This goes tovslhow ignorance and negligence can cause the
state of genocide. According to Reisman and Nqit988; quoted by Fein 1990: 409)
persistence in a destructive course with foresee@siults can be interpreted as intent to destroy.
Barta further advocates for genocide to lose itgueness of “having intentionality as its
defining characteristic” as it is founded on “coewphnd only obscurely discerned causes” that
can be seen in action as well as in inaction (BE9&/: 238-239)

Summing up, it seems that intent indeed is notireddor genocide to
happen. For once, it is highly difficult if not iragsible to prove the intent of a group or an
individual. Also, intents can be hidden or boguard®y will a government have an official
policy of killing indigenous peoples, or state olyahe intention of destroying a cultural
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minority. Secondly, actions exist that cause gas®aiot because they intended to, but as a by-
product. Thirdly, an act of negligence can be d@roégenocide, if the consequences could have
been expected. In the case of ecocide an examplielwe the destruction of an entire
ecosystem through the illegitimate disposal of easter in a main river system to avoid the
costs of proper waste management. An exampleuitural ecocide with negative effects on the
physical level would be the mass-scale loggingoéstensive forest area that is inhabited by a
cultural group that relies on hunting in the forestthe physical survival. The cultural level
would be affected if their cultural belief systesrdieeply imbedded in their natural environment,
so that its disappearance causes individual distudd and disorientation, and the loss of the
social foundation for the collective. Lemkin ackrnedges the importance of unintended
consequences when he concedes that “genocidat oueld be inferred where mass death was
not explicitly intended but where it was highly patle and reasonably foreseeable”. (Moses
2008: 19) On a different note, acts of genocidddcalso be made dependent on their
predictability. It makes sense that a destructoteésaan act of genocide if it could have been
reasonable assumed or predicted, and the consepuarecignored; or that when in the midst of
carrying out a harmful act, one realises the camseces, but decides to proceed anyway.
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Ill. THE CONCEPT OF ECOCIDE

To develop further the concept of cultural genodhds paper is going to analyse the
concept of ecocide as the “severe, wilful or loagting” damage to the environment (see
ENMOD 1976) to subsequently show a connection betvimth concepts, which we will call
cultural ecocide.

Ecocide was first recorded in 1970, when it wasludhe Conference on War and
National Responsibility in Washington, where PretesArthur W. Galston “proposed a new
international agreement to ban ‘ecocide” (New Ydikies, 26 February 1970; quote in
Weisberg 1970: 4). Over the next year the termmaisly used to describe the chemical
warfare the US lead in Southeast Asia. Howevem Joted mentions in a publication from 1972
(43) that “although not legally defined, its ess&nmneaning is well-understood; it denotes
various measures of devastation and destructioohaiave in common that they aim at
damaging or destroying the ecology of geograpreasto the detriment of human life, animal
life, and plant life”.

Within international law, according to what hasmeacovered so far, ecocide has
been a topic for the UN since the beginning ofitB@0s as well. At the global-scale in the
context of the United Nations Conference on the HuufBnvironment in 1972 in Stockholm
(‘Stockholm Conference’) ecocide was widely disedkat the official and unofficial side events
(Bjork 1996). The Stockholm Conference was unigquehe size and the international attention
the event managed to rain on environmental isSiggscs covered were environmental
degradation and transboundary pollution.

In 1973 an expert on the international law of wames, Richard A. Falk, drew up a
“Proposed International Convention on the Crim&odcide” orienting himself on the 1948
Genocide Convention (Falk 1973).

While Fried saw ecocide as an intentional measutdisturb or destroy the
ecological balance”, Falk recognised that envirom@ledamage can be inflicted consciously or
unconsciously (Ibid. 93, Fried 1972: 43). Both autirealised that ecocide can be a crime in
war as well in peace times. Acknowledging thatdlement of intent does not always apply,
biologist Westing (1974: 26) states that “[ijntem&ay not only be impossible to establish without
admission but, | believe, it is essentially irredat.” It can be assumed that the term was widely
understood by the mid-1970s.

“The Contracting Parties

acting on the belief that ecocide is a crime unde&rnational law, contrary to the spirit
and aims of the United Nations, and condemned bglps and governments of good will
throughout the world,;

recognizing that we are living in a period of inastng danger of ecological collapse;
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acknowledging that man has consciously and uncouasly inflicted irreparable damage
to the environment in times of war and peace;

being convinced that the pursuit of ecological dgyakequires international guidelines
and procedures of cooperation and enforcement|[...]

As a criminal act is listed: “(f) The forcible remal of human beings or animals from
their habitual places of habitation to expedite thesuit of military of industrial
objectives”.

(Proposed Convention on Ecocide; Falk 1973: 93)

In 1978 this draft convention was referenced itudyprepared for the Sub-
Commission on Prevention of Discrimination and Ectibn of Minorities. The study had been
commissioned to detect the effectiveness of; abagahe feasibility and options for a
supplementation or amendment of the 1948 Genoamhw&htion that had largely been criticised
to be loo limited to be applie®(b-Commission 1978: 115-11'Fcocide was listed as a
possible crime for an additional convention. Maoygnments were supportive of the idea that
additional instruments be adopted as they found@m@ocide Convention to be ineffectividne
report stated that “[i] the Sub-Commission the view was expressed thyainéerference with
the natural surroundings or the environment in Whathnic groups lived was in effect a kind of
ethnic genocide because such interference couledpréhe people involved from following
their own traditional way of life” (Ibid. 130)Cultural genocide was equally considered to be
adopted as an international list in this study.

In 1985 the report on the question of the preventiod punishment of the crime of
genocide, a follow-up on the 1978 study was prepéBeib-Commission 1985d). It stresses the
opinion of the members of the Sub-Commission wheewecal in their support for a crime of
ecocide seven years earlier (Ibid. L T was recommended that “further considerationusth be
given to this question". However, ecocide was nehtioned in the final resolution containing
recommendations on that matter to the CommissioHuman Rights (Sub-Commission 1985c;
Sub-Commission 1985a: 25-29 and Annex IV).

Another body that concerned itself with the crintigetion of ecocide was the
International Law Commission (ILEWho was tasked by the UN to draft a documennlisti

Ecocide was defined as “adverse alterationsnafteparable, to the environment - for exampletigh
nuclear explosions, chemical weapons, serious fimiliand acid rain, or destruction of the rain &bre
which threaten the existence of entire populatiat®ther deliberately or with criminal negligence”.
With the addition that “[ijndigenous groups are tiften the silent victims of such actions”. Agéime
inclusion of cultural genocide was also addressdtlé review. See Sub-Commission 1985: 17.
This UN body is mandated to promote the progvessevelopment of international law and its
codification. Members of the ILC are “persons afagnized competence in international law [...that]
sit in their individual capacity and not as repreagves of their Governments”, see:
http://untreaty.un.org/ilc/iicmembe.htm; [accesdédD7/12].
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crimes against peatéGeneral Assembly 1947). The draft ‘Code of CrirAgsinst the Peace
and Security of Mankind (‘the draft Code’; precursor to the 1998 Romet&s, which

excluded ecocide in the final document) adoptetb&igion on ecocide in 1984, but excluded it
again after there was strong controversy betweenrlesion membefgILC 1995; ILC 1996).
The ecocide provision was mainly included basegrecedence in international IA¢LC

1984: 89-100). Art. 26, which covered the crimesiast the environment, was excluded from
the draft Code provisionally in 1995, and finaltlyi996 (Ibid.) As the ILC reports yearly to the
Sixth Committee of the General Assembly an excharfigginions and notions can be expected
between both bodies. This is recommendable asiexpedite the deliberation and drafting
process. However, it can also be feared that theas of the independent Commission
members are influenced by the delegates of theectisp countries sitting in the Sixth
Committee.

It is not clear why exactly ecocide was excludexhfithe list of crimes against peace.
What is clear, is that there was a lot of contreyearound the respective decisions. Special
Rapporteur Doudou Thiam saw is necessary to includgeime of ecocide when the drafting
process was resumed in the mid-1980s. One canasdyme that the watering down of the
provision was a result of the opposition of powkdtates, and that the reason was that they
couldn’t rule out the possibility of committing tlbeime of ecocide.

The question if ecocide has to be intentional or @&so happen through negligence,
was addressed by many states in 1993, who critictse inclusion of the element of intent and
the drafting of Article 26. Australia, Belgium, Aig and Uruguay went on record recognising
that ecocide during peacetime is often a crime authntent (ILC 1993). Belgium stated “[t]his
difference between articles 22 [war crimf@shnd 26 [‘wilful and severe damage to the

Today the 1998 Rome Statute codifies four namgdhes against peace’ - genocide, war crimes,
crimes against humanity, crimes of aggression.

" Draft Code oDffencesAgainst the Peace and Security of Mankind untd7.9

8 The draft Code was on the agenda of the ILC ft@49-57 and 1982-96. The gap in time arose out of
difficulties defining the Crime of Aggression anslaresult, the General Assembly parked the depftin
of the Code.

The Special Rapporteur refers to following inggional instruments: the Treaty on the Prohibitdbn

the Emplacement of Nuclear Weapons and Other Weagfoass Destruction on the Sea-Bed and the
Ocean Floor and in the Subsoil Thereof; the Tr8apning Nuclear Weapon Tests in the Atmosphere
in Outer Space and Under Water; the Treaty on pteg Governing the Activities of States in the
Exploration and Use of Outer Space, including tr@oMand other Celestial Bodies; and the
Convention on the Prohibition of Military or anyhetr Hostile Use of Environmental Modification
Techniques.

“One provision of Art.22 on war crimes covers daenaguse to the environment in times of war.
“Article 22. Exceptionally serious war crimes: 2orRthe purposes of this Code, an exceptionally
serious war crime is an exceptionally serious Yviota of principles and rules of international law
applicable in armed conflict consisting of any bé tfollowing acts: [...] (d) employing methods or

14



environment"{! does not seem to be justified. Article 26 showdamended to conform with the
concept of damage to the environment used in arB2| since the concept of wilful damage is
too restrictive” (ILC 1993: 72). Australia objected the grounds that “the requisite mens rea in
Article 26 should be lowered so as to be consistgifit article 227, and Austria went on record
stating that “since perpetrators of this crime aseally acting out of a profit motive, intent
should not be a condition for liability to punishmtie(Ibid. 66, 68). Despite this criticism the
element of intent had never been removed.

Ecocide has been described in several conventmasit must be noted that this
description has been changing over time. Withinl®é6 Convention on the prohibition of
military or any hostile use of environmental maochfiion techniques (ENMOD) environmental
damage is criminalised if it has “widespread, l@asghg (sic.or severe effects”. In the Article
8(2)(b) (iv) of the Rome Statute 1998 it becamepattite test with the wording having been
changed to ‘widespread, long-teemdsevere’. This can be attributed to the draftimacpss of
the 1977 Protocol Additional to the Geneva Conwergti(Protocol 1), where the wording first
had been altered. The tripartite test makes ieuibty difficult to determine an act as being one
of ecocide. It is a watered down wording causethieycontroversy between states and the fear
of being punishable for environmentally destructdedavior.

Domestically, ecocide has been implemented in timirmal laws of Viet Nan? -
which is not surprising after the US warfare in twaintry, and Russia Armenid®, Belarug®,
Republic of Moldov&’, Ukrainé’ and Georgi#f have designated ecocide a crime against peace
in their criminal penal codes, and so have Kazamkstkyrgyztsai® and Tajikistaf’. Although
it was excluded by the United Nations, these caoemtnave considered the crime to be serious
enough to be adopted nationally. In reference ¢oditaft Code, some penal codes directly state
that ecocide constitutes a crime against the paadesecurity of mankind.

means of warfare which are intended or may be dgdeiw cause widespread, long-term and severe
damage to the natural environment; [...]".

«Article 26. Wilful and severe damage to the eamiment: An individual who wilfully causes or orders
the causing of widespread, long-term and severedaro the natural environment shall, on conviction
thereof, be sentenced [to...] ."

2penal Code Vietnam 1990 Art 278. “Ecocide, destigyhe natural environment”, whether committed
in time of peace or war, constitutes a crime agdinmanity.

'3 Criminal Code Russian Federation 1996 Art 358.

14 Criminal Code of the Republic of Armenia 2003 384.

!> Criminal Code Belarus 1999 Art 131.

® penal Code Republic of Moldova 2002 Art 136.

" Criminal Code of Ukraine 2001 Art 441.

'8 Criminal Code of Georgia 1999 Art 409.

YPenal Code Kazakhstan 1997 Art 161.

2 Criminal Code Kyrgyzstan 1997 Art 374.

L Criminal Code Tajikistan 1998 Art 400.
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Closely related to the term of genocide the actscotide have a destructive effect on
a large scale — on an ecosystem. With culturalidedbese primarily ecocidal acts do not only
affect the environment but the collective linked @onnected to it — they have a genocidal
effect. In this paper cultural ecocide shall méan“destruction of the physical and atmospheric
environment needed to sustain and negatively afiggthe cultural or physical health of a
national, religious, cultural or political group angiven geographical region”. This definition is
derived from a definition of ecocide by Bedau, vdadls ecocide the “intentional destruction of
the physical environment needed to sustain humathhand life in a given geographical
region” (Bedau 1974: 44; quoted by Kuper 1981: 35).

As previously established, genocide can be accshmadi on the physical and/or
cultural level. Thus, the genocidal acts inherartultural ecocide can affect a people physically
or culturally, which is why technically the termrgeeidal ecocide would be more appropriate
than cultural ecocide. However, the term genoadw®ot universally being understood as being
able to be accomplished on both, the cultural dndipal plane — and is often associated only
with mass killing. Consequently, | will use thertecultural ecocide to emphasize both - the
culturally and physically genocidal effects ecoatd® have. Culturally genocidal effects could
be all form of mental illnesses — stress, despaixjety — and consequent increased suicide rates
or the pining away of community members; physicgliyocidal affects would be the increase in
respiratory illnesses, stillbirths and cancer ratean area polluted by carcinogenic substances.

Thus the possibilities that have presented therasedw far in the process of
criminalising ecocide on the international planetigh the UN are to either include it in the
1948 Genocide Convention, to include it as a craganst peace in the 1998 Rome Statute, or to
individually criminalise specific harmful acts agsi the environment.

Let us recall that “Lemkin never stipulated thahgeide was solely a crime of state,
and the UN convention concurred in naming individues well as state officials as potential
perpetrators.” (Moses 2008: 18) Ecocide, as wesed in Chapter V.B, equally is a crime that
can be committed by the state, or by individuasioa example the executives of a transnational
company (TNC) that by omission of the facts ignateslculturally ecological consequences of
an extraction projects.
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IV. AUSTRALIA — PARAMETERS FOR A CONTINUING GENOCIDE AN
REOCCURRING ECOCIDE?

“The late David Burrumarra believed that human awblogical rights are most properly
embedded each within the other. That is, one caspedk in a holistic way about human
rights without speaking also of ecological righdad vice versa. He outlined the three main
principles which he taught to young people, andiéfned them as the ‘real human rights’:
‘Do the ceremony properly for your homeland andyfourself. Understand the land and
everything on it so you can manage it properly. Wy@u are a bungawa [leader] you will
stand up and do the business properly for your Hanaeand Australia.” (cited by Rose
1996: 86)

This section will analyse the current situatiorunstralia which provides the setting
in which cultural ecocide may occur, and may prdggimental to the health of an Aboriginal
nation.

A. The Legal and Policy Framework

In recent decades a number of decisions made jgmhallowed and laws introduced
have had Short (2010: 54-61) doubt the genuine@atithe reconciliation process introduced
by the Australian government in 1991, and the stfor an relationship based on equality
between settler society and indigenous populafibis unequal footing is still visible today, and
becomes clear in the approach taken toward indigepeoples and laid down in Australian
legislation in regard to mining projects. Is thereat situation of ATSIP prone to create cases of
cultural ecocide?

The indigenous people of Australia have never edtéerto a treaty arrangement with
the settler state, which denied the recognitiothefland ownership of the Aboriginal and Torres
Strait Islander peoples (ATSIP) , and which turttez into “the victims of appalling injustice
and Racism” (Short 2010: 53). Efforts made by tla¢idshal Aboriginal Conference in April
1979, and subsequently the Aboriginal Treaty Corteaito campaign for the adoption of a
treaty came to nothing. Then and today, the demesasdved around the recognition of their
traditional lands, and the claim for self-deterntiorg, which would introduce the requirement of
participation and consent from the particular Agoral nation for decisions concerning the
respective territory, nation, or culture. Moreowdaims involved the protection of Aboriginal
culture, traditions and identity, and the compeansair seizure and damaging of indigenous
land. The Australian government has not recogniaedsovereignty of the Aboriginal peoples to
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date, hence a treaty has never been drawn upradsi@ reconciliation process, commenced in
1991, did not address or accommodate any of thmag|dout “exhibited an overtly

assimilationist nation-building agenda” (Short 2039). However, it induced a process of
embedding Aboriginal culture into the culture of thettler society, which led many people to
perceiving and addressing Aboriginality through élyes and within the parameters of the settler
nation. This is ignorant to the fact that many Abioral issues can’t be resolved without
addressing the land rights or self-determinati@amal

The claim to rights to land, not addressed by #memciliation process, has been
taken a step forward by the Mabo judgement in 1®8&bo and Others v Queensland (No. 2)
(1992)), which established that there is at |dastossibility of Aboriginal and Torres Strait
Islander peoples to hold rights to land or ‘natitle’. It was made sure that this did not grant a
consequent right to self-determination. Nativeetils Short explains, “is merely a right of
occupation” (2010: 54). To apply for the recogmitf native title the Native Title Act (NTA)
1993 required the proof of traditional connectioritte land and an occupation by the indigenous
group at the time of the application, which exckidesplaced Aboriginal groups. Short argues
that the narrow phrasing of the NTA that allowsydirhited application is due to the vested
interests of the extractive industry that lobbiled Commonwealth government (Ibid.). The act
has been adopted to ensure that the claims tailgimg would be dealt within the framework of
the settler state. The most important aspect te isdhat the Native Title Act only allows for a
right to negotiate, the Native Title holders cansiatply reject proposed development plans of
their land. The whole approach by the federal gowvemnt allows for inequalities between
indigenous and settles societies to persist, and subjection of ATSIP to future development
projects of the government that are made in cotatimn with the extractive industry sector.
Further watered down in 1996, the Native Title would now be trumped by property interests
of non-indigenous Australians. Another importargqa of land rights legislation, the Aboriginal
Land Rights (Northern Territory) Act (ALRA) 1976ab also been severely diluted with
amendments made between 1987 and 2006. The vébn dgdrovided could no longer be used
against proposed mining projects. Moreover, a pgesygtem that was in place, and required
people to obtain permission to enter and stay digénous land, has been made dependent on a
new system of leasing. Now, bodies of the Feder&lasthern Territory government, although
only with the agreement of the respective Land Cduwere able to acquired head leases over
indigenous land for ninety-nine years, which woalsb give permission for any sublease holder
to conduct ‘legitimate business’ — independent ftbmpermit system.

Without any doubt serious infringements have beadeyon the indigenous
autonomy and claim for land rights. Consistent litbse was the adoption of the Aboriginal
Cultural Heritage (QId) Act (ACHA) 2003 that on tfexe of it recognizes Aboriginal people as
the “primary guardians, keepers and knowledge holdefgofiginal cultural heritage” (ACHA
2003: 11). Areas and objects of significance torginal people are stated to be protected with
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this piece of legislation. The act relies on thenpbance with devised ‘duty of care’ provisions
which rather vaguely require those carrying ouivéets in significant areas to “take all
reasonable and practicable measures to ensuretthigyadoes not harm Aboriginal cultural
heritage” (ACHA 2003: 19). An explanation of whhaetminimally required measures are to
comply with this vague provision is not given, wigeverely weakens the level of protection
the act is supposed to provide. The penaltiesdargompliance are, as we will later see, a trivial
amount for multi-million dollar corporations.

Another novelty arrangement of ACHA are ‘culturaritage management plans’
(CHMP), that are to be developed and approvediamyan ‘Environmental Impact Statement’
(EIS) is required for a project under another liedgiisn. This holds true for most extractive
operations. Again, CHMPs do not warrant a vetotright require a notification and negotiation
process between the indigenous party and the pyajeponent to reach an agreement on how to
protect cultural heritage within the area in quasand, if “harm can not reasonably be avoided,
to minimise harm to Aboriginal cultural heritage®@HA 2003: 62-63). In many cases the
agreement reached in a CHMP grants the traditiowakrs of the land to collect the artefacts
and objects of cultural significant. Often howetrex land itself is not spared the upheaval and
encroachment by construction and mining procestep. orders, provided for in the ACHA, can
only halt an activity that damages or threaterdatmage cultural heritage for a maximum
amount of 60 days (Ibid. 26-27).

Most mining companies operating in Australia prqudisplay both pieces of
legislation, CHMP and EIS, on their websites. #ras that they serve more to secure the good
reputation of the extractive industries than furtheultural heritage protection, or the rights to
traditional lands, autonomy or equality for Aborigi Australians. The need to obtain permits
has been replaced by the duty of care provisiodgtza CHMP process (Queensland
Government 2012a).

Although it is said to not affect the existing riglof ownership of cultural heritage,
nor native title rights, the legislation provides ether option but to enter into an agreement
through drafting a CHMP, which again leaves tradiél land vulnerable as harm to Aboriginal
culture is not fully safeguarded with the act. ACldlaarly gives more leeway to people entering
the land for conducting business than it givehaffected indigenous people.

Based on a publication that reported widespreadaebuse of Aboriginal children
in the Northern territory, in 2007 the Howard gaveent adopted the Northern Territory
National Emergency Response Act (commonly knowitthasintervention’) in its last ye&f.
Actions taken in the context of the Interventioalirled the suspension of the permit system on
indigenous territory, the seizure of Aborigimammunity land through five-year leasagad the
total or proportional retention of welfare beneft®hort 2010: 56). The report ‘Little Children

22 The ‘Little Children are Sacred’ report was consita by the Northern Territory government, and
prepared by Pat Anderson and Rex Wild QC.
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are Sacred’ recommends on more than one occagastablishment of community-controlled
services and organizations and states that “[w§haquired is a determined, coordinated effort
to break the cycle and provide the necessary gtiepgwer and appropriate support and
services to local communities, so they can leathfiadves out of the malaise: in a word,
empowerment!” (NT Government 2007: 13). After theetvention had been announced, Pat
Anderson, co-author of the report, said: “Theredagelationship between the Federal response
and our recommendations. We feel betrayed and plgaged and hurt and angry [...] at the
same time” (Crikey 2007). Arrernte and Gurdanji veaniPat Turner, Coordinator of the
Combined Aboriginal Organisations of the Northemrory and former CEO of the Aboriginal
and Torres Strait Islander Commission, accusedaolrernment of ‘using child sexual abuse as
the Trojan horse to resume total control of oud&rfMaddison 2008: 44; Houston 2007).
Referring little to the recommendations made byrdport, many of measurements taken by the
federal government seem to serve only the purpbaeakening the control indigenous people
had previously gained over their land — land teatdh in natural resourceBhe land tenure
through the imposed five-year leases especiallgstakvay indigenous control. During the five-
year period state bodies are able to continue remut over the ninety-nine-year leases
provided for in the ALRA “under gross asymmetrioymo relations” (Short 2010: 57). Recalling
that the federal government has cut welfare benbétore, and under the pressure of poor
housing and social services in indigenous areasggdlrernment has a lot leverage to press
indigenous people to give up their land rightsrégource exploitation.

With no veto right left, in recent years many gehous people have decided to enter
into an ‘Indigenous land use agreement’ (ILUA) watktraction companies instead of going
through lengthy negotiation processes. The prowisidLUAS was incorporated into the NTA
in 1998-1999.

Amendments made to the several acts, the physitsi/ention and policies that
derived from theNorthern Territory National Emergency Responsehfsate not been the
product of consultation of the affected Aborigicammunities.

The NTNERA has been repealed in 2011, but manlef provisions have been
maintained in a set of three acts often referreastthe Stronger Future Bills that have passed in
the Senate in June 2012. Critics are concernedrtbae pieces of legislation will continue the
Intervention in the NT for another ten years (ABéws 2012c)Thus, it could be argued that
the physical dimension of the Australian genocide $topped, but that the cultural genocide has
continued undetected. Assuming this, | will aimei@mine if the continuing cultural genocide is
linked to the ecologically destructive patternsséqt in the territories of many Aboriginal
peoples today, and promoted by the social parameteated by the federal government.
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This is substantiated by Powell (2007: 543) wheghwat “[t]heshift from abuse and
persecution to genocide involves a fundamentaligtiae transformation, from a relation that
assigns the Other an inferior or denigrated positicthe wider figuration to which both
persecutor and persecuted belong, to one that wordksny them any position at all”. By
denying the indigenous population the right to fig®or and informed consent they are not only
denied an equal treatment — the fact that conguitéd not sought at all by either government
staff or the corporate site goes to show that edlgent does reject the notion of the indigenous
peoples to have any position in the debate.

The right to free, prior and informed consent (FPI&as in fact been
recognised in many international treaties and byersg international bodies. The
Convention on the Elimination of All Forms of Rdciscrimination (ICERD) has
reiterated over the years, and especially in @lato Australia, that indigenous people
have a right to FPIC under article 5(c) in regandthie development of their lands.
General Recommendation 23 from 1997 réads

“[T]he rights of indigenous peoples to own, develamntrol and use their
communal lands, territories and resources [shoutdrbécognized and protected]
and, where they have been deprived of their lanus$ tarritories traditionally
owned or otherwise inhabited or used without tHfe#e and informed consent,
[...] steps [shall be taken] to return those landdaterritories” (CERD 1997,
Arts. 4(c),4(d), 5).

The right to FPIC is further implied in Art. 1 dfé 1966 International Covenant on
Civil and Political Rights (ICCPR). It is coveradthe Art. 6, 7 and 15 of the ILO Convention
No. 169, to which Australia is a party, and wasggused within the UN Workshop on
Indigenous Peoples, Private Sector Natural Respkroergy and Mining Companies and
Human Rights, held in Geneva from 5-7 Dec. 200iaf2). The Convention on Biological
Diversity 1992 in its article 8(J) also covers tlght to FPIC as does the recently adopted 2006
Declaration on the Rights of Indigenous PeopléatsiArts. In 2011 the Special Rapporteur on
the rights of indigenous peoples, James Anaya,ralsirms strongly the duty to consent by
states before the latter enter into an agreemehtthird parties (GA 2011: 17, para. 88). “[F]ull
and objective information” needs to be providedwlamy project affecting the community.
(Ibid. 18, para. 90) Companies shall “promote thiedssumption by States of [the]
responsibility [to obtain FPIC]” and act in accanda with the due diligence principle to not
proceed with a project if the state has not fdéllits obligation to consult with the indigenous
peoples (Ibid. 19-20, para. 99).

% See also the concluding observations of CERD 80ZGA 2000: 18), and the concluding comments
on Australia’s reports of 2000 and 2002 (CERD 2@®)5:
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Rose (1996: 85) puts it this wayt e concept of a living world depends on
communication: it requires that one listen as \@slskpeak; it requires an attitude of attentiveness
and a degree of respect. | would say that the girafea truly living world requires a shift in
thinking for many settlers.
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V. CULTURAL ECOCIDE IN AUSTRALIA

A. Identity Based on a Connection with the Land

“Indigenous Australians have helped to createltr&lscape. Through their continuing
relationship with the land, Aboriginal and Torreg&t Islander people have developed

a comprehensive knowledge of its resources andsnééeir land management

practices are complex techniques that rest on alvady of knowledge [...].

‘There is no place without a history; there is rlage that has not been imaginatively
grasped through song, dance and design, no plaeseennaditional owners cannot see the
imprint of sacred creation’.” (McCarthy 1996: v)

Country, to use the philosopher’s term, is a ndurig terrain. Country is a place that
gives and receives life. Not just imagined or repreed, it is lived in and lived with.
Country in Aboriginal English is not only a commuaoun but also a proper noun. People
talk about country in the same way that they waaikli about a person: they speak to
country, sing to country, visit country, worry abb@ountry, feel sorry for country, and
long for country. People say that country knowsiregsmells, takes notice, takes care, is
sorry or happy. Country is not a generalised or iffedentiated type of place, [... r]ather,
country is a living entity with a yesterday, todgayd tomorrow, with a consciousness, and
a will toward life. Because of this richness, coym$ home, and peace; nourishment for
body, mind, and spirit; heart’s ease. (Rose 1996: 7

This chapter of the book aims to help understaedrikraning of land for the
Aboriginal peoples of Australia. The concept oftatdl ecocide is based heavily on the fact, that
the destruction of the land can not only physicdilyt mentally harm the members of a group
and severely disintegrate the collective. This tdragrgues, that this is due to a connection to
the land, that is intertwined with their social erdcultural norms, values and legal system, and
thus with the peoples’ identity. The argument &t t profound destruction of this relationship,
i.e. the land, leaves the group without any conaedb their past, the laws of their society, and
their traditions. The point is made that the damafgéeir land robs Aboriginal peoples of their
soul and leads to desperation through evoking aentity crisis and by erasing the essential link
to guidance and belonging transmitted through esarelated to their land and their historic past.
Moreover, this state of being can lead to sevenetahdinesses and increase the suicide rate of a
community (see Chapter V.B).

In the Aboriginal conception of country there aceabsolute boundaries, country is
conceived through different classifications — as @auntry, land country, sometimes even as sky
country — and cultural differences are respectedsé 1996: 9-10, 19) Country is synonymous
with life. So it is understood that every person tiee right to take from the land what he himself
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needs to survive, but that the right to life belbganimals just as much as it does to people.
The skillful use of fire by Australia’s indigenopgople throughout the 40,000 years of their
existence, their care for regeneration, the creaifcsanctuaries, and selective harvesting are
said to have contributed on a large scale to thdibersity of Australia and its productivity
throughout time. The social and ritual norms ofrg\&boriginal society derive from the
management of the life of the country, as thateasjbility is interwoven in several social
institutions — marriage, trade and “shared aloreguaing tracks”. Aboriginal Australians are
linked to their country through their laws, emosprconomy, spiritually and intellectually. It
gives them one of “the strongest and deepest pesgpadife”. (Ibid.)

Country to Aboriginal Australians is a balanced artdrdependent place, which
holds many elements, “living things”. Thus it folle that the destruction of animals, plants or
the soil, is a self-inflicted wound, as we areitiérconnected. In their world view, people are a
part of nature. Most importantly, “[i]t is not up humans to take supreme control, or to define
the ultimate values of country.” (Ibid.) This stand contradiction with the political and
economic system in place in Australia, which acoaydo the doctrine of capitalism, ascribe
different levels of value to natural goods — resear— and promote the commodification of
goods for the simple aim of making profit.

Aboriginal art, music, dance, philosophy, religiofial and daily routine is founded
to a great extend on the country, and the link&bheriginal people have to it. Every part of land
is unique and inviolable, and the knowledge abletand derives from listening and learning; it
has been tested over time, applies locally, andtally takes into consideration the entire
system. (Rose 1996: 11-15)

This holds true for many indigenous groups all dherworld. In 1976 Wolf (55)
writes about the Aché, a hunting and gathering lgeiopParaguay, that the deprivation of and
removal from their traditional lands means ethnecid@aking the Aché from his forest deprives
him of his humanity”, and his identity, when thenoections to customs are cut, and “his hope of
reintegration into that world [is annihilated]”.

Ramanathapillai (2008: 114) calls this the ‘ecotadyiself’. She explains]R]ituals
and ceremonies of [...] traditions symbolically exgsed the natives’ beliefs that they were not
separate from nature. An individual’'s personal seffot simply constructed out of social,
political, or cultural values, but also out of os@eeper physical closeness to the earth [...]. This
ecological-self affirms that the natives’ sensé®ihg is drawn from and extended to the
landscape they grew into. Ancestral land gives thesanse of home with ease; thus the voices
of traditional village chiefs in Vietham have bessen as the voices of the land.” She sees “eco-
violence as an act that damages the balance afcmystem by disrupting

the flow of its energy. Large-scale eco-violenceocide™ (Ibid. 118).
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Contrary to Western approaches to culture and itdthkand according to Aboriginal
belief land is not empty only because cultural sighthe existence of a people aren’t
unmissably displayed. (Rose 1996: 17, 29) The admqn of Aboriginal land and the
simultaneously concurring gradual decline of Abwrddland management can be equated with
the loss of life, a system out of balance, andmpel link between the Aboriginal peoples to
their native lands that forms a part of their iakgnt

Narrative recalling of the past that provide guglstories and include valuable
ancient knowledge and create laws and social nonthe present are often referred to as
dreamtime, the history or story. These are togelaxtent connected to and speak of certain
characteristics of the natural surroundings ofdfea of the community — these can be created by
ancestors like petroglyphs or cave paintings, ey ttould be the mountains, the river or simply
rocks. (Ibid. 26) Dreaming creates behaviouralgoatt for the relationship with the land, e.g. to
not overuse it. There is a profound sense that this world was rezted specifically for human
beings. Wisdom for humans lies in being awarefefdiystems and in behaving responsibly so as
to sustain the created world.” (Ibid. 28)

Laklak, a Datiwuy Elder from Bawaka, North East Aem Land describes it as
follows: “Land is your family too. Place is your family totou always come from the land.
This place, Bawaka, is mother land to me. | amtefiez, the public officer. This is the Yothu
Yindi relationship. You always have to think abthg land, without it you have no matha—
language, identity, culture, kinship.” (quoted iloyd et al. 2012: 1088)

Aboriginal are connected to their country — “emoétly, psychologically and
metaphysically”. The wellbeing of the country rettein the wellbeing of its people. (Rose
1996: 38, 39) " A woman explains: “You’ve got toderstand, [...] I'd give my life for this
mountain.” According to the law of the peoplesprike has not been given the right, one does not
act in another people’s country as one would danie's own. People do not sing to it, or paint it,
nor do they maintain it through traditional burniieghniques or interfere in any other way.
“Knowing what one is responsible for also meansaing what one is not responsible for [...].”
(Ibid.)

One fact important to point out is that the Abamagiholistic world view is not a
static system, but can incorporate new elementseXxample, God, Jesus, or Noah’s Ark, have
all been conceived through stories and the logihefcountry in many Aboriginal groups. (Rose
1996: 41-42)

“The Arrernte people ... have important sacred sitesre lots of Dreamings meet up
with each other. These places were like ... the lsiggkee most wonderful cathedral in Australia.
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And, of course, they were also the best placesefmylonisation. There’s a place called Running
Waters, the best waterhole in central Australiactvlivas an absolute sanctuary. The waterhole
runs for about four miles. Pelicans breed in its lhow utterly stuffed! It was the very first p&ac
that white people came in and unwittingly put B#it cattle. In other words, it's as if the whites
came up here, found the cathedral and then wenslzaidon the altar!” (Peter Latz; quoted by
Rose 1996: 77) Rose goes on to explain that 765gdrof Australia are rangeland, and that over
half of the area used by white people is degradlbs. is due to the lack of controlled land
burning techniques (‘firestick farming’) indigenopsoples have used for millennia in well-
chosen areas to maintain the land. Rose argueththathite Australians do not have the
understanding of Australia’s ecosystems as Abaaighustralians do, which they believe is
shown through the disappearance of endangeredespaud the rearing of cattle that leaves
water dirty and foul. (Ibid. 63-68, 78-80)

At this point | would like to introduce the theaof cultural memory by Aleida and
Jan Assmann (2010: 121-137). The scholars argtedltaral memory is one of three aspects of
the collective memory. Cultural memory serves #geount and remembrance of past events and
the preservation of rituals and traditions, whioh the foundation for the social order and value
system of a society. Cultural memory works throtayh externalization and objectivation of
memory, which is individual and communicative, @awitlent in symbols such as texts, images,
rituals, landmarks and other ‘lieux de mémoirelbid. 122) Most importantly it is at the core of
group identity. Memory is knowledge

with an identity-index, it is knowledge about orlégat is, one’s own diachronic
identity, be it as an individual or as a membea ¢dmily, a generation, a community, a nation,
or a cultural and religious tradition.” (Ibid. 123)

| argue that the country of the Aboriginal peoplédustralia serves them as a part of
their cultural, and thus collective, memory. Thelegical space is directly linked to their
identity-index, and the destruction of the coungrgqually linked to the destruction of the
collective and individual identity, which leadsdonsumptive feelings of despair, the loss of a
sense of belonging, hollowness, and purposelessness

It seems that in post-colonial Australia, sociatgas of colonial times promoting an
unequal balance of power, and the imposition ofsétler’s culture and relation to natural land,
have in part survived. Fanon, an advertiser oftfte colonial liberation movement in Algeria’s
fight for independence observes the following: “Theh is that colonialism in its essence was
already taking on the aspect of a fertile purvdgopsychiatric hospitals. [...] Because it is a
systematic negation of the other person all attebw humanity, colonialism forces the people it
dominates to ask themselves the question constantheality, who am 1?’ [...] Hostile nature,
obstinate and fundamentally rebellious, is in fagresented in the colonies by the bush, by
mosquitoes, natives and fever, and colonizati@sgaccess when all this indocile nature has
finally been tamed. Railways across the bush, thmithg of swamps and a native population
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which is non-existent politically and economicadie in fact one and the same thing.” (Fanon
1963: 200-201) He describes the impact of the dantinolonial society on the psychological
state of the native population, and the identitgisithe impact of the foreign social and cultural
norms creates. He also equates cultural declinedbas land with political and economic
absence.

The assessment of the Australian Bureau of Stigia prime example for how the
indigenous culture is presently understood in énm$ and conceptions of the Western world,
and how the aboriginal culture has become incotpdrim its entirety into the system imposed
by the settler society. It seems like the Aborigmations have become part of the Australian
nation-state. In their assessment of the healtheoAboriginal culture no reference can be found
to the prevailing importance of the connectionhteirt land (ABS 2009). The cultural health is
measures through the involvement of Aboriginal &ndes Strait Islander people in cultural
events, ceremonies or organizations, among whigmantioned “festivals or carnivals
involving arts, craft, music or dance; or men'svomen's business”. This seems to be a paradox
in itself, as the stated cultural activities aréiumal events that are held and were introduced by
the settler society — that is festivals, carnieall business events. Thus the maintenance of
indigenous culture is measured through the conafuetents of the settler society. The ABS
states further that these events help to “providmdication of a person's level of cultural
attachment”. However, cultural attachment diffeesrtendously from cultural retention.

According to ABS in 2008 only 25% of all indigenoigstralians had been living “in
their homelands or traditional country” (ABS 2009).

B. The Role of Economically Expansionist Policies

“Every culture is motivated to preserve their biigt Despite being so much younger in
comparison to Aboriginal culture, Western cultues serious laws that protect its sacred
places and religious sites. This protection stopayractivities like abseiling down St
Patrick's Cathedral or setting up camp at the 8hiet Western laws do not accord
anywhere near the level of respect for sacred Apbmal land. They allow tourists to climb
the most sacred of sites, Uluru, and they allowtioring to occur on sacred land.

Can you imagine the extent of trauma experienceahypypeople when the family/land
connection is severed? The impact of this separato be too devastating for any amount
of monetary compensation. In perspective, it wdaddar less painful for the chief
executive of Fortesque Metals, Andrew Forrest,gddoced to give up his house for a
pittance, watch his church demolished and his fagmrhvesite dug up” (McKinnon-Dodd
2011).
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As previously established many Aboriginal peopleAustralia have a strong
connection to their land, which functions as theeaaf their being as a collective as well as an
individual. Land is their lebenswelt, their poiritrexus where everything their social figuration
contains relates to. After having analysed thetigaliand legal status that is in existence in
Australia at the moment, this chapter will now laikhe impact of different extraction
industries on the natural environment and on thi@l health of various Australian indigenous
groups. | thereby aim to examine if ecocide isauld potentially occur in Australia, and
establish the link between ecocide and culturabgele to determine if cultural ecocide play a
role at presence.

When listing the “methods and techniques of geredcidemkin describes physical
genocide asrhassacre and mutilation, deprivation of livelihdethrvation, exposure, etc. often
by deportation), slavery - exposure to death;” emtlral genocide as the “desecration and
destruction of cultural symbols (books, objectsutf loot, religious relics, etc.), destruction of
cultural leadership, destruction of cultural cesffeties, churches, monasteries, schools,
libraries), prohibition of cultural activities obdes of behaviour, forceful conversion,
demoralization.” (McDonnell and Moses 2005: 504 505th regard to the introductory
quotation, the link between ecocide and culturalide can easily be drawn. The environmental
destruction in this case is equal to a destruaiicthe cultural foundation.

This section aims at discussing the implicationses extreme energy extraction
methods that have emerged over the last decadesciBBy in the last few years, methods that
were considered too expensive, too invasive and often too dangerous, have been on the rise
as conventional extraction methods of fossil faelggle to fulfil the increasingly high need for
energy.

Although a fairly new term, actions of cultural eme have been committed under
the banner of economic advancement at least direcledginning of the colonialisation period.
Wolf writes in 1976 (52): “Hunters and gathererd have been dying and continue to die all
along the internal margins of Latin America. Hurdéreand thousands like them — in Peru, Brazil,
Venezuela, Colombia — are driven daily from themfer hunting territories to make room for
incoming settlers and plantations, roads, airstpgslines, oil wells. And this is hardly a new
process [...].”

Economic expansionist policies that have provepetespecially harmful for
indigenous populations all over the world are thesothat brought forth cultural ecocide through
logging and extractive activities, including contienal mining and extreme energy extraction
methods.

Australia is rich in many minerals and resourcése majority of extractive industries
in Australia conduct business in a) coal miningintyablack and brown coal; b) oil and gas
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extraction, mainly natural gas and petroleum exwacand oil shale mining; ¢) metal ore
mining, including iron ore, bauxite, copper oreldgore, mineral sand, nickel ore, silver-lead-
zinc ore and other metal ore like uranium ore; @nhdon-metallic mineral mining and quarrying,
as diamond and opal mining (Australian Bureau afiStics 2006: 96-105). Also conducted are
petroleum and mineral exploration activities.

Understood as being part of the extreme energyiqabs are the mining of the tar
sands, mountain top removal, deep water drillisgwall as the extraction of coal bed methane
and shale gas through hydraulic fracturing (‘frackj, and the extraction of coal through
underground coal gasification (UCG). In Australiedarground coal gasification, and hydraulic
fracturing are the most common extreme energy nasthalthough the methods of UCG it not
widespread yet. It is argued that these techniguage extremely harmful to the surrounding
environment and the indigenous peoples living aselproximity.

I will continue by examining different extractionethods that are in use in Australia,
their health implications and impact on indigengusups through a few case studies to assess
the current situation with regard to the assumptibtine existence of potential case of cultural
ecocide.

Underground coal gasification is a technique inins&ustralia since 1999 (Sury et
al. 2004: 12). It describes a coal exploitationcess where a deep well is being drilled into the
surface, oxygen and water is being released unalemdgrand the coal is set on fire to
subsequently capture the gas (World Coal Associ&ii2b). UCG has long been considered as
being too dangerous due to repeatedly reportechgmeater contamination, and has only
recently been deployed on a larger global scaledat that cannot be mined as the seam is too
deep, thin or fractured (The Pembina Institute 2010vi). A report released in 2004 and
initiated by DTI Cleaner Coal Programme compriséReview of Environmental Issues of
Underground Coal Gasification” (Sury et al. 2002).1t states that “[m]ore recently, a large
scale UCG trial involving the technology developed)zbekistan has been operated from 1999
to 2002 in Chinchilla, Australia. [...] The trial ihwled nine vertical process wells and gas has
been produced from a 10 m thick coal seam at endgEbout 140 m. During operations,
approximately 32,000 tonnes of coal have beenigdsiNo information is currently available
concerning the linking method applied and the emnmental impact (water quality and
subsidence).” (Ibid. 12) According to the opera&rergy company Linc Energy, the plant in
Chinchilla, about 300 km west of Brisbane, is “wdslleading” UCG Demonstration Facility
(Linc Energy 2012). In April 2011, ABC News repottst “[tlhe Queensland Government has
approved three pilot UCG projects but last year oivthem, Cougar Energy based at Kingaroy
and Carbon Energy near Dalby, had contaminatioresc&€ougar was shut down and Carbon
Energy has just been allowed to reopen with strimbatrols” (ABC News 2011a). Tests at the
UCG plant near Kingaroy detected benzene and teliregroundwater close to the plant
(Queensland Government 2010). The plant in Chifechiés allowed to remain in operation
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although the Queensland Government states that't@meamination issues have also been
reported” (Ibid.). ABC News reports that a “govemmreport into the three pilots has found no
problems with Linc Energy” (ABC News 2011a).

Much uncertainly is prevalent about the consequent®&CG. In Juli 2010 AgForce,
who is representing Queensland’s rural produceised strong concern about the plan of
opening the Chinchilla plant. Referring to pastengnces they stated that “[tjhe contamination
of underground water in Cougar Energy’s pilot Uggleund Coal Gasification plant near
Kingaroy is threatening the livelihood of localf@grs and justifies AgForce’s concerns about
the environmental impacts of mining on agricultdaald. [... T]he farm organisation has serious
concerns about the government and resource induick of communication and
understanding regarding the impact of resourceceapbn and extraction activities.” As
carcinogenic chemicals benzene and toluene haddisesvered in Cougar Energy’s
groundwater monitoring bores “rural property owneithin a two kilometre radius of the UCG
plant and two kilometres of Plantation bore hadhbedvised not to use water from their bores
for human consumption or stock watering until ferttesting is done” (AgForce 2010). Friends
of the Earth spokesperson Drew Hutton also comnanthe lack of experience with the UGC
technology: “The State Government is conductingiaeontrolled experiment with the
environment of Queensland with both UCG and coarsgas. UCG must be shut down
immediately and there must be a moratorium on 8lGGevelopment until there are clear
answers to the questions being raised about italsmod environmental impacts” (Six Degrees
2010). In addition to that Cougar Energy has kepetopbout a contamination leak for two
months before alerting the government in ordeatser more than AUS$1 million from investors
in the interim period (Courier-Mail 201%) This conduct and the referenced experiences tlo no
raise trust in the operations or in the extractrthod. The Wakka Wakka peoples of
Queensland have made a native title claim overea a@f 27,000 km? stretching from North
Burnett to the Western Downs, where the three U@@tp are located (ABC News 2012b). The
Queensland South Native Title Services, a companged under thBlative Title Act 1993
(Cth) to carry out the functions of a representabedy, says that the “existing mining claims
will not be affected” (Ibid.). Further traditionalvners of south-east Queensland are the
Barunggam, Jarowair, Yiman, Turrbal, Jagera, Wakkkka, Jarowa, Djakunda, Gooreng
Gooreng, Cobble Cobble, Gambuwal and Githabul gsppYhose traditional lands are
threatened of being contaminated by existing arrfeutUCG plants (ATNS 2010; Six Degrees
2012).

24 Courier-Mail states: “The company at the centréhefKingaroy water-poisoning scare raised more
than $1 million from investors before its contantioa leak was made public. Cougar Energy has since
admitted it first knew of the leak in April and dothe State Government on June 30, but the pulagc w
not made aware until Independent MP Dorothy Peaged the issue in Parliament on July 14, the day
Cougar completed its fund-raising.”
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Another technigue from the realm of extreme enésdiie extraction of coal bed
methane and shale gas through hydraulic fracttregking’). The gas inside the coal seam in
recovered after water is pumped out of the groonelease pressure and the methane gas. Often
it is necessary to use additional hydraulic fraomirwhich means that water mixed with
chemicals is pumped under high pressure into tbengt, which creates fractures and sets free
the methane. Wells are drilled so the methane seape more easily to the surface — passing
through ground water level (World Coal Associatifii2a). Coal bed methane mining, also
known as coal seam gas (CSG) mining, has beerasiagly in use in Australia and faced a
strong opposition after experiences in the UnitedeS by members of the general public have
given rise to the suspicion of the method of hyticdwacturing not being safe. Lock the Gate,
an alliance of thousands of Australians, is oneomapponent to extreme energy methods like
CSG and shale gas mining and UCG (Lock the Gat&l®0Their website lists 167 local action
groups that promote the fight against these unattiw@al extraction techniques, as well as the
relentless expansion of the coal mining industryo_the Gate 2011a). The publications on their
website show a great disappointment in the Austnadjovernment that “undermin([es] the rights
of Australian citizens to meet the demands of ma@onal corporate greed”, and “sanction]s]
destructive impacts on their land, their healtlejrtivater and their environment” (Ibid.).
Aboriginal groups voiced their opposition again&&mining on their traditional land on
numerous occasions. Two examples are the feaedstolarabooloo and Jabirr Jabirr people
that the construction of a gas processing plad&ates Price Point in Western Australia will
cause the destruction of their traditional land] #re opposition of indigenous land owners
against fracking ventures and thousands of welteerNorthern Territory (ABC Rural 2011;
ABC News 2011c). The NT Resources Department isrteg to have said that a full
Environmental Impact Statement assessment mayenio¢ld for every fracking approval.

Fines for disturbing Aborginal artefacts were isbirethe past at AUS$ 3,000, a
meagre amount in the calculations of billion-dofanjects (ABC Newcastle 2011). Similarly,
the NSW Environment Protection Authority has firied energy company Eastern Star Gas
twice amounting to AUS$3,000 and issued one fomrahing for polluting a creek in the
Pilliga Forest in NSW with wastewater from coalreegas mining (NSW Government 2012).
The amount seems rather trivial when one lookbatéported half-year profit of Santos — who
acquired Eastern Star Gas in late 2011 — of $50bm{Santos 2011: 4,6). a GDP of ??7? it
becomes clear that the amount will fail to haveeedent effect. Moreover, a local action group
claims that it required their effort to test thet@raand to expose the offence, which would prove
that big gaps exist in the regulation of the cealns gas industry (Stop Pilliga Coal Seam Gas
2012).

ABC News (2012a) projects that in total an estidat@,000 coal seam gas wells will
be drilled in Australia, that, as conservativeraaties predict, 300 gigalitres of water will be
drawn from the ground each year — and possiblyacoimated in the process — and that the CSG
industry will produce “as much greenhouse gaslabalcars on the road in Australia”. Most
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CSG mines will be established in the east of QUuaadsand New South Wales where the Great
Artesian Basin is located.

Under the tar sands in Canada First Nation group®ietly suffer under severe
health effects. Fortunately, Australia has notvadiat that state yet. In comparison to Canada,
the cases of cultural ecocide in Australia seetvetbased on the destruction of the cultural
foundation on the group, whereas in Canada’s caaddition to the cultural decline the physical
health of large parts of the indigenous groupeiw®rely compromised.

Conventional forms of mining have proven to be @sioversial when it comes to
the infringement on Aboriginal peoples land. Severamples can be given for mining projects
that have severely impacted and destroyed Abollitana and with it an important part of their
cultural identity. One example shall be mentionetehthe Caval Ridge Mine. After receiving
approval of their Environmental Impact StatemengjEwork at the Caval Ridge Mine site
began at the beginning of 2012 (BMA 2012: 1-2). Tee is part of the BMA Bowen Basin
Coal Growth Project, which also includes a new epgincoal mine, Daunia Mine; a
replacement of the existing Moranbah airport; amémple expansion of existing open-cut and
underground coal mine Red Hill Mine (Queensland &pment 2012b).

Commendable are the environmental conditions inghoseoperator BHP Billiton
Mitsubishi Alliance (BMA) Coal Operations by the patment of Sustainability, Environment,
Water, Population and Communities in regard toperenission of only limited clearance of
Brigalow and Bluegrass — both listed under the Emment Protection and Biodiversity
Conservation Act 1999 (Australian Government 2@)1However, the decisions made in
relation to the protection of Aboriginal culturadiitage are rather weak. An assessment of the
cultural heritage values that has been preparddnnary 2008 — on behalf of BM Alliance Coal
Operations Pty Ltd. and prepared by Northern Arolegy Consultancies Pty Ltd in
consultation with Native Title Claimants, the Baad8larna Kabalbara and Yetimarla People —
makes clear the cultural repercussion of that ptojestates that “[t]he wealth of cultural
heritage values associated with the watercourstéeiproject area is under considerable threat
from mining related activities[, and that a]ll subigce disturbance caused by activities within
this zone should be monitored by Woora represemsitiHatte 2008: 63). Moreover, it is
recommended in the report that in the areas “[vgliteis proposed that creeks be diverted to
make way for a mine pit, long term planning shaakke into account the effect of the diversion
on the cultural, as well as the physical and edofdgeffects on the banks. It is recommended
that the identified isolated artefacts and low dgrscatters, apart from those within specifically
defined or protected zones, be salvaged by Traditi®@wner representatives prior to any
development works” (Ibid.).

Although in the state of analysing the feasibibfythe project, these statements show
clearly that the recommendations made are alreasgdon the fact that the mining project will
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proceed as planned. It seems decided that diveo$ioreeks and salvage of culturally valuable
items is the only possibility of preserving partghe highly fragile Aboriginal heritage. In
regard to the Cultural Heritage Management PlanM@MHthe report further commends that
arrangements should be made “for the ongoing manegieand protection of cultural heritage
after the mine is decommissioned”, and that therneto the “approximate areas” of salvaged
artefacts should be considered — “though that mw@abe a rehabilitated one dramatically altered
in appearance” (Hatte 2008: 64). It might be saidther words that the cultural items are
planned to be isolated from the land just as tlopleehave been removed from their territory.
This exemplifies the meaning behind the provisiothe ACHA 2003 — which we examined
earlier — that covers the requirement to protdmrfginal cultural heritage, and if “harm can not
reasonably be avoided, to minimise harm to Aboabaultural heritage” (ACHA 2003: 62-63).

The case studies show that the environment is sitgarely impacted by mining.
However, in the latest record on the expenditufesining and manufacturing industries in
Australia it becomes clear that environmental ptoda is not a main priority for the
corporations. Only 1% of their total expenditures baen spent on measures to protect the
environment in 2000-01 (Australian Bureau of Stat$s2002). Furthermore, it is stated that
“[lland newly disturbed for mining operations wasanly 40,000 hectares and the area of
minesites (sic.) under rehabilitation held by thaing industry was nearly 35,000 hectares.”
(Ibid.) Now, what does rehabilitation mean? Withtwther knowledge one would easily
assume that the idea behind that concept is toréte disturbed part of the natural environment
into its original state. Van Acker and Eddy (1989) however argue that this is not possible as
simple replanting will not restore the vegetatiba tvay it was before the heavy extraction
machinery caused the upheaval and mixture of selagexs of soil and vegetation. Nor will it
restore boreal forest in Canada that has developedthousands of years, or the land
characteristics of an area that are of great imapog to many Aboriginal Australians. It should
also be kept in mind that land destruction is mdy caused by the mine itself, but also by the
entire infrastructure that came with it.

Many indigenous groups have in fact entered inteegents with energy companies
and the state over the use of their land for etittagurposes. O’Faircheallaigh (2006: 3) says
the incentives for such a decision are the prospidottter economic opportunities for younger
generations, which would also counteract problemed s1s substance abuse, imprisonment,
domestic violence, and suicide that derive fromltiss of a sense of belonging. He calls it a
“balancing act” between people’s desire for develept, their desire to look after country, to
benefit financially, and to be included in an otkise rather antagonising society — the ‘settler’
society (Ibid. 4).

The Australian Bureau of Statistics (2012) hasasdel a report on suicides in
Australia from 2001 to 2010. It states that “[ifretAboriginal and Torres Strait Islander
population, the highest age-specific rate of s@ieihs among males between 25 and 29 years of
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age (90.8 deaths per 100,000 population). [..thénnon-Indigenous population, the highest rate
of suicide occurred among males between 35 ana8&\of age (25.4 deaths per 100,000). [...]
The greatest difference in rates of suicide betwdgariginal and Torres Strait Islander people
and non-Indigenous people was in the 15-19 yeargegup for both males and females. Suicide
rates for Aboriginal and Torres Strait Islander é&s aged 15-19 years were 5.9 times higher
than those for non-Indigenous females in this aga” Suicides accounted for 4.2% of all
registered deaths of people identified as Aborigamal Torres Strait Islander in 2010, compared
with 1.6% for all Australians. This data shows thaicide rates are a lot higher for indigenous
people than non-indigenous Australians.

Some Aboriginal groups have been forced into agesgsbased on bogus promises,
or their declining cultural or social situationthreir communities. Many agreements seem to be
based on the fact that employment opportunitiepermised to Aboriginal communities, or that
the indigenous group expects compensation fronrmiheng corporation to further their progress
to becoming a self-sustaining community (see Fr@sast Chronicle 2011). Moreover many
agreements seem to be based on the fear that tiregrproject will go ahead with or without the
indigenous consent due to the many ambiguous pslgbvernments have adopted in the past.

Also the obtaining of FPIC is presently still negkd by some energy companies and
even by bodies representing Aboriginal claims fierence to the intentions of Armour Energy
to carry out exploration for petroleum and gas ative title land, the Australian Petroleum
Production and Exploration Association (APPEA), logly representing coal seam gas
companies, says that traditional owners will besoited prior to the exploration, and that this
was standard procedure for companies (ABC News201The process requires that the
company has its cultural heritage approvals ing[ac] before they can conduct any
exploration. [...] The system doesn't allow themtartsexploring without those consents”, he
states on the plan to explore around Doomadge®aricttown (Ibid.). Local Aboriginal people
deny that consultation has taken place and thaitbald be a recurring matter.

In May 2012 a local newspaper reported that the M@\tiginal Land Council is
acting in opposition to the wishes of the Illawaracal Aboriginal Land Council, and the
indigenous groups affiliated with it (lllawarra Merry 2012). The NSW Aboriginal Land
Council has applied for an examination of an extenknd strip around Wollongong in the
south of Sydney. Exploration for CSG mining is plad. The lllawarra Local Aboriginal Land
Council has strongly fought against such a devetyrfor decades, and their claims were well-
known, so that it seems at odds that not even tatism of that regional body took place. A
total of five applications have been lodged byNM&W Aboriginal Land Council in the first few
months of 2012 — one of whom covers an even greaterof 47,000 km2. Mr. Kennedy, the
Chairman of the lllawarra Local Aboriginal Land Guil states: “This is not the right way to go
about helping future generations; all this doesaisrifice our culture and heritage by putting
money and mining first. We're outraged our very atate body would be acting against our
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obvious interests” (Ibid.). This however demonsttae diversity of opinion that can be found
between the diverse Aboriginal groups, as well glsivone community, especially in regard to
mining (Howlett 2010: 466-467).
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VI. CONCLUSION

The present analysis shows clearly the existencealtairal ecocide in Australia.
Victims are the already marginalised the indigenmeples. The Australian government to this
day seems to benefit from the inequality of pow#hiw the society between indigenous people
and non-indigenous Australians. It continues tokvaawn a path that includes the
disempowerment of Aboriginal people through thetomrof the settler state over their territory,
and accepts the cultural destruction of indigergrosips, as the control over resource extraction
could not be maintained if control over the landswaven back to the traditional owners. In
doing so it makes use of the legal system thatvalline state to never lose full control over their
land. Main beneficiaries of the mining industrythe white Australian population with many
indigenous communities living under horrible livingnditions based on poor housing and social
services in their areas. The destruction of tlaidland the encroachment on their culture — the
cultural ecocide — are by-products in an intergegoure a path of energy production based on
finite fossil fuels.

Following recommendation | want to make. Firstl2I€ and a consultation
procedure should be introduced as a compulsoryreggant for all decisions affecting
indigenous communities or territories. Secondlyd=8nd a veto right should also be
established in relation to all discussion arouredube of traditional lands by extractive
industries. Thirdly, a veto right needs to be idtroed into all key pieces of legislation, like the
Native Title Act 1993 and the Aboriginal Culturakktage Act 2003. Moreover, there is a need
to introduce stricter regulations for corporatibtm&nsure their compliance with agreements
made in regard to EISs or CHMPs. Furthermore, tomtaract the imbalance of power between
settler and indigenous societies, improved houaiysocial services need to be provided in
remote areas. Strongly recommendable is also tema@ment or abolishment of the Stronger
Future Legislation of 2012. Control over their odestiny needs to be reestablished in
indigenous communities to tackle substance abuseising suicide that are a consequence of
cultural ecocide. The profound indigenous knowledigend management can be used to work
within the boundaries of resilience of the nat@@bsystem when extracting resources. Also
recommendable would be the official recognitionnafigenous culture, practices and sites to
tackle the settler-savage dichotomy that still jgésauntil today.

In regard to the international legal sphere, arptido of a convention of ecocide
which includes cultural ecocide, or the adoptioradcide on the list of crimes against peace
would help setting a standard and further the éstabent of a social norm. An amendment of
the Genocide Convention, as once envisaged todaagocide, cultural ecocide and cultural
genocide, would also help to further that aim.

In general it is imperative to strive towards tmadyal achievement of
becoming independent from fossil fuel. The rejetob extreme energy extraction methods until
comprehensive studies proof that they do not neglgtimpact on people - physically or
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culturally - or on the environment, would be a piachievement to help counteract the crime of
cultural ecocide.
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